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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1 . 1 1 4, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since 
this application is eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous 
Office action has been withdrawn pursuant to 37 CFR 1.114. Applicant's 
submission filed on December 15, 2006 has been entered. 

Response to Amendment 

2. As a result of the amendment to instant claim 1 , the rejection of claims 1 -4,8- 
10,25,26,28,30,32 under 35 U.S.C. 103(a) as being unpatentable over Luigi 
Grigoli et al. (US 623324 B1) in view of Kuehl et al. (US EP 0848910 A2) has 
been withdrawn. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 
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The specification shall conclude with one or more claims particularly pointing out 
and distinctly claiming the subject matter which the applicant regards as his 
invention. 

4. Claim 1 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. The instant claim recites "a packaging sleeve 
for protecting all or part of the outer surface of the shell" and subsequently recites 
"...and the entire outer surface of the shell is in complete surface-to-surface 
contact with the packaging sleeve." These limitations contradict each other since 
it is not clear as to how a packaging sleeve can protect part of the outer surface 
of the shell and also be in complete surface-to-surface contact with the shell. 



Claim Rejections - 35 USC § 103 



5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

6. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

7. Claims 1 -4,8-1 0,25,26,29-30,32 and 33 are rejected under 35 U.S.C. 1 03(a) as 
being unpatentable over Luigi Grigoli et al. (US 6235324) in view of Kuehl et al. 
(EP 0848910 A2) and in further view of Damato (EP 276333), as cited in the 
previous Office Action, mailed December 7, 2005. 

8. Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over Luigi 
Grigoli et al. (US 6235324) in view of Kuehl et al. (EP 0848910 A2) and Damato 
(EP 276333), as applied to claims 1-4,8-10,25,26,29-30,32 and 33, above, and in 
further view of Tanaka et al. (JP2000-1 18590), for the reasons cited in the prior 
Office Action, mailed December 7, 2005. 

Luigi Grigoli et al. teach packaging the ice cream filled in a cone in a paper 
sleeve with a lid (See Figures and column 2, lines 56-61), but is silent in teaching 
the ice cream extends over the cone and contacts the sleeve as recited in claim 
27. 

Tanaka et al. also teach ice cream in cones of a similar shape in paper 
packages (See Abstract and Figure 3). Tanaka et al. teach that in the prior art 
one eats ice cream either from a cup with a spoon or from a cone. However, 
Tanaka et al. teach a cone package design that offers the advantage of 
consuming the upper portion of the cone via spoon and then consuming the 
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lower portion as a conventional ice cream cone wherein the upper portion 
includes ice cream that is above the cone and in contact with the package as 
recited in claim 27(Abstract, paragraph 1-14, figures 2 and 5 in light of figure 3). 
Therefore, it would have been obvious to further modify Grigoli et al. and include 
ice cream that is above the cone and in contact with the package since this 
Tanaka et al. teach this offers the benefit of allowing the consumer to eat the first 
portion via a spoon and the remaining portion as a conventional cone. 

9. Claim 31 is rejected under 35 U.S.C. 103(a) as being unpatentable over Luigi 
Grigoli et al. (US 6235324) in view of Kuehl et al. (EP 0848910 A2) and Damato 
(EP 276333), as applied to claims 1-4,8-10,25,26,29-30,32 and 33, above, and in 
further view of Selbak (US 5425527), for the reasons cited in the previous Office 
Action, mailed December 7, 2005. 

Luigi Grigoli et al. (Grigoli et al.) teach inclusions, such as nuts, on top of 
the ice cream, but is silent in teaching the cone contains such inclusions (Column 
2, lines 56-61). 

Selbak teaches inclusions are provided in ice cream cones as required by 
recipes (Abstract, Column 5 , lines 48-67). Therefore, it would have been obvious 
to further modify Grigoli et al. and provide inclusions in the chocolate cone, 
depending on the particular chocolate recipe (e.g. chocolate with nuts) desired, 
since Grigoli et al. teach inclusions are desired as toppings on the ice cream. 
Selbak teaches ice cream cones may include inclusions depending on the 
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particular recipe of the ice cream cone, and chocolate recipes have been known 
to include nuts. 

Response to Arguments 

1 0. Applicant's arguments filed December 1 5, 2006 have been fully considered but 
they are not persuasive. 

11. In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established 
by combining or modifying the teachings of the prior art to produce the claimed 
invention where there is some teaching, suggestion, or motivation to do so found 
either in the references themselves or in the knowledge generally available to 
one of ordinary skill in the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 
(Fed. Cir. 1988) and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 
1992). 

In this case, Applicant argues that there is nothing in Grigoli to even 
suggest that a pattern design be placed on the chocolate shell and further that by 
positioning the wafer and upper portion of the chocolate shell in a paper 
envelope that there would be no advantage in appearance of Grigoli's product, 
since the consumer would only see the envelope or only a portion of the 
chocolate shell and a wafer cone and not the inner chocolate shell. The 
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Examiner notes however, that Grigoli et al. teach wherein a chocolate shell is 
made and then subsequently inserted into a wafer. Therefore, the chocolate 
shell is actually also the cone for the ice cream (Column 1, Lines 6-15) and not 
just a means for maintaining the crispness of the wafer. On Column 1 , line 1 5, 
Grigoli et al. disclose "the insertion of the cone into a wafer." One having 
ordinary skill in the art recognizes that Grigoli refers to the chocolate shell as the 
cone, which is subsequently inserted into a wafer. In addition to preserving 
crispness, one having ordinary skill in the art would have recognized that the 
wafer also serves as a means for holding the cone, since holding a chocolate 
cone directly in ones hand would cause said cone to melt. 

Regarding the decorative pattern the Examiner asserts that Kuehl is relied 
on to teach a process for providing a marbled appearance to a fat based 
confectionery shell that is used to contain an ice cream or confectionery therein. 
Thus, both Grigoli and Kuehl teach a fat-based confectionary shell that holds ice 
cream therein. Regardless of whether the smoothing of the decorative marbling 
pattern is incidental or requires an additional step, Kuehl still teach wherein the 
product has a smooth marbled shell. Since Kuehl uses at least two types of 
chocolate having different colors, one having ordinary skill in the art would have 
recognized that the marbling provides an appealing design to the chocolate; 
however, it would have been further obvious that the combination of two different 
types of chocolate also impart a different taste to the chocolate shell. Thus, in 
addition to appearance, marbling the shell also changes the flavor of the shell. 
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Similarly, Grigoli et al. disclose decorating the product (Column 1 , Line 65 to 
Column 2, Line 3); therefore Grigoli et al. recognize the need for providing 
product appeal and enhancing the taste of the product, through the use of said 
decorations. Thus, both Grigoli and Kuehl teach applying decorations that 
provide product appeal and enhanced flavor. Given the teachings of Grigoli et al. 
and Kuehl et al. it would have been obvious to one having ordinary skill in the art 
to modify Grigoli et al. to include a marbled chocolate shell, as taught by Kuehl et 
al. for the purpose of providing product appeal and an enhanced flavor to the 
frozen confection that results from the combination of different types of 
chocolate. 

Regarding the Applicant's assertion that the packaging of Grigoli would 
prevent the consumer from seeing the chocolate shell, the Examiner asserts that 
Damato is relied on for this teaching. Although a portion of the cone of Grigoli is 
covered by the wafer, said cone also extends above the wafer. Damato provides 
the evidence that providing a transparent material for the package of Grigoli et al. 
would make the package of ice cream, in addition to the portion of the shell that 
extends above the wafer, visible to the customer without the need for the designs 
or descriptions of the contents, which are usually seen on opaque packaging. 
Given these teachings, it would have been obvious to one having ordinary skill in 
the art to modify Grigoli et al. to use a transparent packaging, as taught by 
Damato for the purpose of allowing the consumer to view the actual contents of 
the package as opposed to designs or descriptions. Additionally, such a 
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modification would allow the consumer to see the decorations already disposed 
on the top of Grigoli's ice cream product, thus further enhancing the appeal of the 
ice cream product of Grigoli. To one having ordinary skill in the art, the teachings 
of Damato are irrespective of whether the product is conical or any other shape, 
since Damato teach packaging means for ice cream products that allow the user 
to see the product directly. The above discussion, addresses the incorporation of 
the features of instant claim 7 into instant claim 1 , which Applicant asserts would 
have overcome the rejection of instant claims 27 and 31. 

Regarding the type of decorations, such as packaging adornments or the 
type of colors or type of design on the shell, the Examiner asserts that such 
limitations would not patentably differ from another shell having a different type of 
pattern or design. Thus, the type of decorations on the shell would not be a 
patentable feature over the prior art. 



Double Patenting 



12. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to 
prevent the unjustified or improper timewise extension of the "right to exclude" 
granted by a patent and to prevent possible harassment by multiple assignees. 
A nonstatutory obviousness-type double patenting rejection is appropriate where 
the conflicting claims are not identical, but at least one examined application 
claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the 
reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. 
Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In 
re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 
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619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 
1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 
1.321(d) may be used to overcome an actual or provisional rejection based on a 
nonstatutory double patenting ground provided the conflicting application or 
patent either is shown to be commonly owned with this application, or claims an 
invention made as a result of activities undertaken within the scope of a joint 
research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may 
sign a terminal disclaimer. A terminal disclaimer signed by the assignee must 
fully comply with 37 CFR 3.73(b). 

13. Claims 1-4,8-10,25-30,32 and 33 are provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over 
claim 1-3,6,16,17,20 of copending Application No. 10/294,764 in view of Kuehl et 
al. (EP 0848910 A2) and Damato (EP 276333), for the reasons cited in the prior 
Office Action. 

764 claims a cone fat-based shell with a ice confectionery that extends 
beyond the shell having a decorative topping in a packaged sealed with a lid as 
recited in claims 1,25-28,and 32, but does not claim the cone is chocolate and 
cone includes the decoration in a pattern design comprising lines formed of a first 
layer of strings with second layer of a contrasting color as recited in claims 1 ,8- 
10 and 28, wherein the strings are pressed/flattened as recited in claim 2, the 
shell has a shiny in appearance as recited in claim 3, the pattern is maintained 
after removal of the package as recited in claim 4, and the ice confectionery is 
ice cream or sorbet as recited in claims 10 and 30. Additionally, '764 does not 
claim the entire packaging sleeve is transparent as recited in claim 1 , made of 
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smooth clear plastic foil as recited in claim 29, and includes printed material or 
other adornments on the sleeve or lid as recited in claim 33. 

Kuehl et al. also teach shells intended for holding ice confectioneries, such 
as ice cream or sorbet, and Kuehl et al. further teach the shells including different 
colored layers that offer the advantage of providing attractive marbled 
appearance without losing adherence between the two layers as found in the 
prior art. The ingredients may be fat based, provide a first layer of strings and a 
second layer of a different color (e.g. white and plain chocolate) for the most 
interesting visual effects, which would result in shiny appearances since the 
method followed is the same as Applicant's method. Furthermore Kuehl et al. 
teach pressing and flattening the strings either by forcing air onto the surface of 
the strings or dragging a probe across the surface of the strings(Page 1, lines 10- 
55, Page 2, lines 3-56, Example 1). 

Damato teaches a transparent plastic foil sleeve from an ice confection 
filled cone that not only provides a package, which appears to be smooth, that 
allows the ice cream and cone to be visible to the consumer, but further provides 
a liquid-tight package for good protection during sale and eating with improved 
handling due to an intended break line (See EPO and Derwent abstracts). 
Damato further teaches advertising on the sleeve (Figure 3). 

Therefore, it would have been obvious to modify 764 and include a 
decoration in the chocolate cone wherein a first layer of strings is supplied in 
white chocolate, pressed/flattened by air or a probe, a second layer of plain 
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chocolate is applied that is shiny as recited in claims 1-3,9, 10 and 28, that 
maintains good definition as recited in claim 4, since Kuehl et al. teach chocolate 
shells provide an attractive appearance with most interesting visual effects when 
they include a pattern design comprising a first layer of string lines made of white 
chocolate that are pressed or flattened via air or probes, a second layer of plain 
chocolate (i.e. a contrasting color), as recited in claims 1,2,9,10, and 28, 
wherein the different colored layers do not separate, or are capable of 
maintaining the pattern as recited in claim 4, and a method of forming the shell 
similar to Applicant that results in a shiny appearance as recited in claim 3. 
Given the teachings of Damato, it would have been obvious to modify 764 and 
utilize a transparent plastic smooth foil sleeve as recited in claim 1 , such as the 
one taught by Damato, since Damato teaches a smooth clear sleeve that not 
only allows the ice confection and cone to be visible to the consumer but 
provides the further benefit of a liquid-tight package for good protection during 
sale and eating with improved handling due to an intended break line. It would 
have been further obvious to provide printed material on the sleeve, as recited in 
claim 33, depending on the intended use of the package of 764 (e.g. as a 
mercantile package), since Damato shows a mercantile package for sale 
including an ice confection filled cone includes printed material to identify the 
package. 

This is a provisional obviousness-type double patenting rejection. 
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14. Claim 31 is provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-3,6,16,17,20 of copending 
Application No. 10/294,764 in view of Kuehl et al. (EP 0848910 A2) and Damato 
(EP 276333), as applied to claims 1-4,8-10,25-30,32 and 33 above, further in 
view of Selbak (US 5425527), for the reasons cited in the prior Office Action. 
764 does not claim the cone contains inclusions. Selbak teaches 

i 

inclusions are provided in ice confection cones as required by recipes (Abstract, 
Column 5 , lines 48-67). Therefore, it would have been obvious to further modify 
764 and provide inclusions in the cone, depending on the particular recipe 
desired, since 'Selbak teaches ice confection cones may include inclusions 
depending on the particular recipe of the ice confection cone. 

This is a provisional obviousness-type double patenting rejection. 



1 5. Claims 1 -4, 8-1 0 and 25-33 are provisionally rejected on the ground of 

nonstatutory obviousness-type double patenting as being unpatentable over 
claim 1-9,19-27 of copending Application No. 10/385,177 in view of Kuehl et al. 
(EP 0848910 A2), for the reasons cited in the prior Office Action. 

'177 differs from the present invention only in that '177 does not claim the 
line pattern is formed by strings that are pressed/flattened, as recited in claims 1 
and 2. 

Kuehl et al. also teach molded chocolate shells intended for holding ice 
cream including line patterns with contrasting colors. Kuehl et al. teach forming 
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the pattern lines by providing a first layer of strings and a second layer of a 
different color (e.g. first white and second plain chocolate) for the most 
interesting visual effects. Furthermore Kuehl et al. teach pressing and flattening 
the strings either by forcing air onto the surface of the strings or dragging a probe 
across the surface of the strings(Page 1, lines 10-55, Page 2, lines 3-56, 
Example 1). Therefore, it would have been obvious to modify '177 and include a 
pattern line decoration in the chocolate cone wherein a first layer of strings is 
supplied in white chocolate, pressed/flattened by air or a probe, a second layer 
of plain, since Kuehl et al. teach a pattern decoration for chocolate shells that 
provides an attractive appearance with most interesting visual effects is formed 
with a first layer of string lines made of white chocolate that are pressed or 
flattened via air or probes, a second layer of plain chocolate (i.e. a contrasting 
color). This is a provisional obviousness-type double patenting rejection. 

16. Claims 1-4, 8-10,25-31 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-5,10-14 
of copending Application No. 10/800,222 in view of Kuehl et al. (EP 0848910 A2), 
for the reasons cited in the prior Office Action. 

'222 claims a cone shaped fat-based shell comprising chocolate chip 
inclusions and containing ice cream that extends beyond the shell in a 
transparent plastic foil packaged as recited in claims 1, 8, 10,25-27, 29-31, but 
does not claim the cone includes the decoration in a pattern design comprising 
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strings/lines of a first confection layer that are pressed/flattened to form a smooth 
surface and a second contrasting color confection layer as recited in claims 
1 ,2,8-10 and 28, that is shiny in appearance as recited in claim 3, that the pattern 
is maintained after removal of the package as recited in claim 4. 

Kuehl et al. also teach shells intended for holding ice cream, and Kuehl et 
al. further teach the shells including different colored layers that offer the 
advantage of providing attractive marbled appearance without losing adherence 
between the two layers as found in the prior art. The ingredients may be fat 
based, provide a first layer of strings and a second layer of a different color (e.g. 
white and plain chocolate) for the most interesting visual effects, which would 
result in shiny appearances since the method followed is the same as Applicant's 
method. Furthermore Kuehl et al. teach pressing and flattening the strings either 
by forcing air onto the surface of the strings or dragging a probe across the 
surface of the strings(Page 1, lines 10-55, Page 2, lines 3-56, Example 1). 
Therefore, it would have been obvious to modify '222 and include a decoration in 
the chocolate cone wherein a first layer of strings is supplied in white chocolate, 
pressed/flattened by air or a probe, a second layer of plain chocolate is applied 
that is shiny as recited in claims 1-3,9, 10 and 28, that maintains good definition 
as recited in claim 4, since Kuehl et al. teach chocolate shells provide an 
attractive appearance with most interesting visual effects when they include a 
pattern design comprising a first layer of string lines made of white chocolate that 
are pressed or flattened via air or probes, a second layer of plain chocolate (i.e. a 
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contrasting color), as recited in claims 1,2,9,10, and 28, wherein the different 
colored layers do not separate, or are capable of maintaining the pattern as 
recited in claim 4, and a method of forming the shell similar to Applicant that 
results in a shiny appearance as recited in claim 3. 

This is a provisional obviousness-type double patenting rejection. 

17. Claims 32 and 33 are provisionally rejected on the ground of nonstatutory 

obviousness-type double patenting as being unpatentable over claim 1-5,10-14 
of copending Application No. 10/800,222 in view of Kuehl et al. (US EP 0848910 
A2) as applied to claims 1-4,8-10 and 25-31 above, further in view of Damato 
(EP 276333), for the reasons cited in the prior Office Action. 

'222 does not claim the cone shaped sleeve includes a lid as recited in 
claim 32 or printed material or other adornments on the sleeve or lid as recited in 
claim 33. 

Damato teaches a transparent plastic foil sleeve from an ice confection 
filled cone that advantageously provides a liquid-tight package for good 
protection during sale and eating that includes a lid(See EPO and Derwent 
abstracts) Damato further teaches advertising on the sleeve (Figure 3). 
Therefore, it would have been obvious to modify '222 and include a lid as recited 
in claim 32, since Damato teaches clear sleeve provides benefit of a liquid-tight 
package for good protection during sale and eating when combined with a lid: It 
would have bee further obvious to provide printed material on the sleeve, as 
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recited in claim 33, depending on the intended use of the package of '222 (e.g. 
as a mercantile package), since Damato shows a mercantile package for sale 
including an ice confection filled cone includes printed material to identify the 
package. 

This is a provisional obviousness-type double patenting rejection. 

18. Claims 1-4, 8-10 and 25-31 are provisionally rejected on the ground of 

nonstatutory obviousness-type double patenting as being unpatentable over 
claim 1-3,7-14 of copending Application No. 10/984,914 in view of Kuehl et al. 
(EP 0848910 A2), for the reasons cited in the prior Office Action. 

Regarding claims 1-4, 8-10 and 25-31, Application '914 differs from the 
present application only in that '914 does not claim the pattern of lines, different 
colors, or two different layers of the cone comprising the chocolate shell (i.e. 
chocolate chips present) comprise a first layer of strings that are pressed or 
flattened and a second confection layer of a contrasting color as recited in claims 
1 and 2 ,that the shell has shiny in appearance as recited in claim 3, and that the 
pattern is maintained after removal of the package as recited in claim 4. 

Kuehl et al. also teach shells intended for holding ice cream, and Kuehl et 
al. further teach the shells including different colored layers that offer the 
advantage of providing attractive marbled appearance without losing adherence 
between the two layers as found in the prior art. The ingredients may be fat 
based, provide a first layer of strings and a second layer of a different color (e.g. 
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white and plain chocolate) for the most interesting visual effects, which would 

result in shiny appearances since the method followed is the same as Applicant's 

method. Furthermore Kuehl et al. teach pressing and flattening the strings either 

by forcing air onto the surface of the strings or dragging a probe across the 

surface of the strings (Page 1, lines 10-55, Page 2, lines 3-56, Example 1). 

Therefore, it would have been obvious to modify '914 and include a decoration in 

the chocolate cone wherein a first layer of strings is supplied in white chocolate, 

pressed/flattened by air or a probe, a second layer of plain chocolate is applied 

that is shiny as recited in claims 1-3, that maintains good definition as recited in 

claim 4, since Kuehl et al. teach chocolate shells provide an attractive 

appearance with most interesting visual effects when they include a pattern 

design comprising a first layer of string lines made of white chocolate that are 

pressed or flattened via air or probes, a second layer of plain chocolate (i.e. a 

contrasting color), as recited in claims land 2, wherein the different colored 

layers do not separate, or are capable of maintaining the pattern as recited in 

claim 4, and a method of forming the shell similar to Applicant that results in a Q 

shiny appearance as recited in claim 3. This is a provisional obviousness-type 

double patenting rejection. 

1 9. Claims 32 and 33 are provisionally rejected on the ground of nonstatutory 

obviousness-type double patenting as being unpatentable over claim 1-3,7-14 of 
copending Application No. 10/984,914 in view of Kuehl et al. (US EP 0848910 
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A2) as applied to claims 1-10,25-31 above, further in view of Damato (EP 
276333), for the reasons cited in the prior Office Action. 

'914 does not claim the cone shaped sleeve includes a lid as recited in 
claim 32 or printed material or other adornments on the sleeve or lid as recited in 
claim 33. Damato teaches a transparent plastic foil sleeve from an ice confection 
filled cone that advantageously provides a liquid-tight package for good 
protection during sale and eating that includes a lid(See EPO and Derwent 
abstracts) Damato further teaches advertising on the sleeve (Figure 3). 

Therefore, it would have been obvious to modify '914 and include a lid as 
recited in claim 32, since Damato teaches clear sleeve provides benefit of a 
liquid-tight package for good protection during sale and eating when combined 
with a lid. It would have bee further obvious to provide printed material on the 
sleeve, as recited in claim 33, depending on the intended use of the package of 
'914 (e.g. as a mercantile package), since Damato shows a mercantile package 
for sale including an ice confection filled cone includes printed material to identify 
the package. 

This is a provisional obviousness-type double patenting rejection. 
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Conclusion 

20. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. US 3171367 discloses ice cream products that are 
contained within a shell comprised chocolate, without a wafer; and wherein said 
ice cream and chocolate shell are subsequently wrapped in packaging such as 
paper , plastic coated paper, glassware and other non-porous material. US 
2200956 discloses an ice cream cone that is comprised of only chocolate and 
wherein a pattern is stamped into the outer surface of the chocolate shell. 
Further disclosed is that any pattern or shape can be included onto the outer 
surface of the shell. US 1 509194 discloses an edible container comprising a 
chocolate layer within the interior of the container. US 1587792 discloses 
transparent wrapping for a cone and an ice cream that extends from the cone. 
US 1615680, US 2167353 discloses coating the interior of a cone with a heavy 
chocolate coating. US 2108418 discloses a cone with a chocolate shell, wherein 
the ice cream extends above the shell. US 2176409, US 24571 10 discloses a 
chocolate coating for an ice cream. US 5102672 discloses an outer packaging 
and a wafer cone and a hardened chocolate shell on which is placed the wafer 
cone. 
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Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Viren Thakur whose telephone number is 
(571)-272-6694. The examiner can normally be reached on Monday through 
Friday from 8:00 am - 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Milton Cano can be reached on (571)272-1398. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 
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